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®mteb States Court ot Appeals 

DISTRICT OF COLUMBIA 


No. 9677 

David Burton, appellant 

v. 

United States op America, appellee 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from a judgement convicting appellant of 
unlawfully abstracting a package of mail from an authorized 
depository for mail matter. 

On February 12, 1947, appellant was tried and found guilty 
before a jury in the District Court of the United States for the 
District of Columbia. Thereafter appellant filed a motion if or 
a new trial. This motion was granted on the ground that the 
Government failed to exclude a reasonable hypothesis of in¬ 
nocence, i. e., that the package could have been stolen from a 
Lansburgh’s Department Store truck before the package en¬ 
tered the Post Office Department, rather than from an au¬ 
thorized depository for mail matter. 

On September 9, 1947, appellant was again tried by a jiiry 
in the District Court. At this trial, the Government presented 
evidence which showed that on July 2, 1946, at about 3t 10 
A. M., appellant was seen by a baggage porter in the concourse 
of the Union Station near the gate leading to Track 10 (Jt. 
App. 30). Appellant was walking rapidly in the direction of 
the taxicab stand at the west end of the station. While walk- 

(1) 




ing, he “kept looking back” (Jt. App. 30).. Appellant was 
carrying under his arm. a parcel post package (Jt. App. 31). 
As he was about to enter a taxicab, appellant was arrested by 
an officer of the Washington Terminal Police (Jt. App. 31, 36). 

The parcel carried by appellant was a package of mail ad- 
dr esed to a person in Johnson City, Tennessee (Jt. App. 15). 
The package label showed that it had originated at Lansburgh’s 
Department Store. • 

The evidence revealed that the parcel post package had 
been prepared for mailing in the warehouse of Lansburgh’s 
Department Store on the evening of July 1,1946 (Jt. App. 16). 
The evidence showed further that in the. regular course of 
business, this package, while in the warehouse, was placed in 
a mail bag furnished by the Post Office Department (Jt. 
App. 17,19); that it was transported from the warehouse to the 
Post Office Department in a Lansburgh’s truck between 7:00 
P. M. and 8:00 P. M. on July 1, 1946 (Jt. App. 20); that the 
truck was locked from the time it left the warehouse until it 
arrived at a point inside of the Post Office Department (Jt. 
App. 21) ; that the package was then unloaded by supervised 
employees of the Post Office Department (Jt. App. 24,25); that 
it was then delivered to the parcel post section of the Post 
Office Department (Jt. App. 24); that it was placed upon a 
mail truck and dispatched to Union Station at about 11:00 
P. M. (Jt. App. 25, 27); and it was finally taken on the mail 
truck to the lower level of Union Station where the truck with 
the package was placed alongside of the track upon which the 
train would leave Johnson City, Tennessee that night 
(Jt. App. 25, 26). 

When questioned by the arresting officer, appellant admit¬ 
ted that he had taken the package from “one of the * * * 
mail trucks” (Jt. App. 34). Later he signed a written state¬ 
ment wherein he denied any knowledge of the parcel post pack¬ 
age, and insisted that he thought he was carrying “a suitcase 
which my step-daughter asked me to send for her girl friend 
in New York City” (Jt. App. 43). According to appellant, 
his daughter had written the address of her girl friend on a slip 
of paper, but he “must have lost the slip” (Jt. App. 43). He 
said that he had been on a boat trip with his wife and daughter, 
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returning at about 11:00 P. M., and had then started [for 
Union Station where he intended to ship the suitcase by r;iil- 
way express. Before reaching the station, appellant stated, 
in his written statement, that he stopped at a tavern and “had 
a couple of beers.” In addition, appellant claimed to have 
consumed a pint of liquor during the night previous to, and die 
morning of, the offense (Jt. App. 43). He stated that he could 
not remember what he had done with the suitcase, but that he 
must have laid it down someplace “and picked up the pack¬ 
age by mistake” (Jt. App. 43). 

Appellant’s step-daughter testified that she had .given appel¬ 
lant a suitcase to ship to a friend by railway express, but that 
this event had occurred previous to the. night of appellant’s 
arrest (Jt. App. 46). Furthermore, she testified that appel¬ 
lant told her that he had in fact shipped the suitcase, in ac¬ 
cordance with her instructions, “about a week” prior to ihe 
night of July 1, 1946 (Jt. App. 46). She stated further that 
she did not give him a suitcase to ship on that night (Jt. 
App. 46). 

Appellant presented no evidence in his behalf. 

After all of the evidence had been submitted, appellant 
moved for a directed verdict of acquittal on the ground that 
“the Government * * * failed to prove what it (alleged) 
in the indictment, that this package * * * was taken 

from an authorized depository for mail” (Jt. App. 51). This 
motion was denied (Jt. App. 52). The jury returned a verdict 
of guilty. Following the Court’s denial of a motion for a new 
trial, appellant was sentenced to serve a term of from 16 mon hs 
to 48 months in the penitentiary. This appeal followed. 

STATUTE 

Act of March 4; 1909, c. 321, § 194, 35 Stat. 1125,18 U. S. C. 
§ 317, as amended, provides: 

Whoever shall steal, take, or abstract * * * 

from or out of any mail, post office, or station thereof, 
or other authorized depository for mail matijer, 
* * * any letter, postal card, package, bag or mail, 

or shall abstract or remove from any such letter, pack¬ 
age, bag, or mail, any article or thing contained therein, 


* * * shall be fined not more than $2,000 or im¬ 

prisoned not more than five years, or both. 

QUESTIONS PRESENTED 

The following questions are presented by this appeal: 

1. Is a question involving the credibility of a -witness who 
testified at the trial below one which this court will consider 
on appeal, when it is settled beyond dispute that the determi¬ 
nation of such a question is a function left exclusively to the 
jury? 

2. Was there substantial evidence to support the verdict 
of the jury that appellant was guilty of stealing a package of 
mail from an authorized depository for mail matter when it 
was shown that prior to appellant’s arrest at about 3:00 A. M. 
he was seen hurrying from Union Station looking back as he 
went, when appellant was arrested as he was about to enter a 
taxicab and had in his possession at that time a package of 
mail which had been prepared for mailing in the warehouse of 
Lansburgh’s Department Stored and which, in the ordinary 
course of business, had been processed in the Post Office De¬ 
partment and finally placed on a mail truck in the lower level 
of Union Station at about midnight, when appellant at first 
admitted taking the package from the mail truck, but later 
stated he must have picked up the package by mistake, and 
when the excuse given by appellant for having the package in 
his possession was shown to be completely false? 

3. Can it be said that the jury disregarded an instruction of 
the court to reject all the testimony of a witness, because such 
testimony was false, when such instruction was not and could 
not properly have been given to the jury? 

SUMMARY OF ARGUMENT 

A 

Appellant’s contention that the jury should have rejected 
the testimony of the arresting officer because it was false should 
not be considered by this court since questions involving the 
credibility of witnesses are left exclusively to the jury for- 
determination. 

The verdict of the jury was justified whether it accepted or 
rejected the testimony of the officer. The evidence presented 
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by the Government in addition to the officer’s testimony was 
so overwhelming as to compel a verdict of guilty. 

Finally, appellant’s contention that the jury disregarded an 
instruction of the court is without substance since the inst ruc¬ 
tion referred to by appellant was not given, and, had it t>een 
given, would have been improper. 

i 

ARGUMENT 


Questions relating to the credibility of witnesses are left exclu¬ 
sively to the jury 

Appellant contends that the judgment of the trial court 
should be reversed because the verdict of the jury was contrary 
to the weight of the evidence presented by the Government 
(App. Br. 6). 

In support of this contention appellant argues that the testi¬ 
mony of the arresting officer was false, because it contradicted 
the testimony given by this witness at a previous trial of the 
case, and that the jury was bound to reject his testimony (Alpp. 
Br. 8-9). Appellant assumes that this testimony was not re¬ 
jected and that, except for the officer’s testimony, there was no 
evidence upon which the jury could base a conviction (App. 
Br. 12). 1 

The pertinent testimony of the arresting officer at the first 
trial was as follows: 

Q. Did he say where he had gotten this package of 
which this exhibit is the wrapper? 

A. He told me he got it off a platform out where the 
trains come in. 

Q. Did he say why he took it? 

1 In order to sustain the allegations made in the indictment it was incum¬ 
bent upon the Government to prove that appellant stole the package of mail. 


and that it was stolen from an authorized depository for mail matter. 


Ap¬ 


pellant’s contentions on appeal are concerned only with the second element 
whether there was proof the package was stolen from an authorized de¬ 
pository. Furthermore appellant does not question that a mail truck is an 
authorized depository for mail matter, the only question being whether 
appellant stole the package from the mail truck in Union Station on July 2, 
1946. In any event there can be no doubt that a mail truck is an authorized 
depository for mail matter. Goode v. U. S., 159 U. S. 663, 672 (1895). 






A. Well, no, he didn’t say just why he took it. 


Q. At a later time, did he make any other statement 
how he had acquired that package? 

A. Later he said he thought it was a suitcase. 

Q. Did he explain how he had mistaken it for a suit¬ 
case? 

A. He told me his step-daughter had visited a friend 
in New York and had borrowed a friend’s suitcase to 
bring some things back with her, and he was to ship the 
suitcase back to her. 

Q. Did he say what he had done with that suitcase? 

A. No; he didn’t; only that he was to ship it back to 
the party who owned it. 

Q. What connection was it between this package and 
the suitcase? 

A. He must have set the suitcase down in front of the 
suitcase [sic] and picked the package up (Jt. App. 13, 
i4). 

At the second trial, the officer testified: 

Q. Did you inquire of him how he happened to have 
the package. 

A. When I first approached him, I asked him what he 
had. He told me it was a suitcase. He later changed - 
his statement and said it was a package he picked up off 
one of the trucks, mail trucks. 

Q. Did he say what he intended to do, if anything, with 
that package, or why he picked it up? 

A. Well, he said he was going to sell it for his own use 
(Jt. App. 34). 

On cross-examination at the second trial, the officer stated 
that he could not remember his exact testimony at the first 
trial, but he believed that the two statements were substantially 
the same. He pointed out, however, that the first trial had 
taken place “quite awhile ago” (Jt. App. 35). As a matter of - 
fact the two trials were seven months apart, and the offense 
itself occurred more than fourteen months prior to the second 
trial. 2 

a Appellant was unable to confront the officer with his earlier testimony 
because he did not have the transcript of the first trial. Appellant com¬ 
plains that he did not have the transcript because, being indigent, he was 
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The Government submits that it is not a function of this 
court to determine which, if either, of the foregoing statements 
made by the officer was false. It is settled beyond dispute 
that “all questions relating to the credibility of witnesses are: for 
the jury.” Harris v. United States, 59 App. D. C. 353, 355, 41 
F. (2d) 976 (1930). See also Glosser v. United States, 315 U. S. 
60,80, (1942); Hardeman v. United States. — U. S. App. D. C. 
—, 163 F. (2d) 21 (1947); Parlton v. United States, 64 ^pp. 
D. C. 169, 172, 75 F. (2d) 772 (1935). A jury may accept the 
testimony of a witness even though it completely contradicts 
statements made by him at an earlier trial or at the same trial. 
United States v. Greenstein, 153 F. (2d) 550, 551 (C. C. A. 
2nd 1946); Zimberg v. United States, 142 F. (2d) 132. 136 
(C. C. A. 1st 1944); Norfolk W. Ry. Co. v. McKenzie, 116 
F. (2d) 632, 635 (C. C. A. 6th 1941) (testimony contradicted 
earlier deposition); Schneider v. United States, 57 F. (2d) 454, 
457 (C. C. A. 3rd 1932); Ramos v. United States, 12 F. (:2d) 
761, 763 (C. C. A. 1st 1926). Likewise the jury may reject such 
testimony. 

Presumably all the questions involving the credibility of 
witnesses who testified below were carefully weighed and re¬ 
solved by the jury. The jury may have accepted all of the 
officer’s testimony, or it may have rejected those portions 
referred to in appellant’s brief, or it may have rejected all. 
The determination of which of these courses to follow was 
exclusively a jury function. Appellant may not be permitied 
to usurp this function by designating as false any portion of 
the testimony presented below. 

Furthermore, it should be pointed out that the officer’s testi¬ 
mony at the second trial did not contradict his testimony at the 
first trial as urged by appellant. The officer testified at the 
first trial that appellant told him he had obtained a package of 
mail from “a platform out where the trains come in” (Jt. App. 


without funds to purchase it (App. Br. 9). There is no showing, however, 
that, during the 7 months which elapsed between the two trials, appellant 
made any effort to obtain the transcript without cost as he was entitle^ to 
do under Title 28 U. S. C. § 9a (c). Furthermore, appellant’s counsel made 
no effort whatever to impeach the officer’s testimony by calling as a witness 
the'reporter at the first trial, or other persons in attendance at the trial. 
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13). At the second trial the officer stated that appellant said 
he took the package off “one of the * * * mail trucks” 

(Jt. App. 34). The evidence showed that the mail truck upon 
which the package had been placed was on one of the platforms 
next to the tracks in the lower level of Union Station (Jt. App. 
26, 27). Thus, there was no contradiction between the two 
statements, but only a variation, which is not unusual in view 
of the lapse of time between the two trials, and between the 
offense and the second trial. Consistently both statements 
could be true. Certainly appellant is unable to show that one 
or the other was false. 


II 

The judgment below should be affirmed, since the verdict of 
the jury was supported by substantial evidence 

Appellant also contends that without the testimony of the 
officer there was no evidence upon which the jury could have 
based its verdict. In effect this appears to be a concession that 
there was sufficient evidence to support a conviction if the jury 
accepted the officer’s testimony. As noted the jury was, of 
course, fully entitled to accept that testimony. The Govern¬ 
ment submits, however, that the evidence of guilt here was 
overwhelming -with or without the testimony of the officer, 
and that it virtually compelled the jury to return a verdict of 
guilty. 

In determining whether there was substantial evidence to 
support the verdict of the jury, this court is not concerned 
with the weight of the evidence. Roberts v. United States, 
96 F. (2d) 39, 40 (C. C. A. 8th 1938). And where the suffi¬ 
ciency of the evidence to support a verdict is challenged in a 
criminal case, the court of appeals will take that view of the 
evidence which is most favorable to the Government. Glos¬ 
ser v. United States, 315 U. S. 60, 80 (1942); Wright v. United 
States, 159 F. (2d) 8, 9 (C. C. A. 8th 1947); Hansbrough v. 
United States, 156 F. (2d) 327, 329 (C. C. A. 8th 1946). 

The Government showed that the package which was re¬ 
covered from appellant in the early morning of July 2, 1946, 
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was prepared for mailing in the warehouse of Lansburgh’s 
Department Store, and that, in the ordinary course of business, 
it was finally placed in a mail bag upon a mail truck next 
to a railroad track in the lower level of Union Station at at>out 
midnight of July 1, 1946. It showed that not long after 
midnight appellant was seen near the spot where this package 
was placed; that appellant was hurrying to get a taxicab, and 
was looking back over his shoulder as he left the concourse of 
the station; and that, when arrested, appellant was in pos¬ 
session of the parcel post package. Furthermore, the state¬ 
ment given by appellant after his arrest, wherein he insisted 
that he thought he was carrying a suitcase given him byj his 
step-daughter to ship by railway express, was shown to be 
completely false by the testimony of the step-daughter who 
said she had not given appellant a suitcase to ship on the 
night he was arrested. 

Thus, it is obvious from the foregoing that the testimony 
of the officer only corroborated that which was otherwise con¬ 
vincingly established. 

Taking that view of the evidence which is most favorable 
to the Government in the instant case, it is obvious that the 
judgment below should be upheld. Appellant’s contention 
that the evidence was insufficient to support the verdict of 
the jury cannot be sustained. 

Ill ' 

The jury did not disregard an instruction of the trial court 

Appellant finally contends: “that since the witness (ar¬ 
resting officer, Whitaker) falsified his testimony in the secpnd 
trial and contradicted the testimony which he gave in the 
first trial on the most important and material fact in the case, 
the jury failed to follow the court’s instruction with respect 
to a witness who wilfully testifies falsely as to a material 
fact about which the witness could not be mistaken, then it is 
the duty of the trial court to grant a new trial where the jury 
disregards or ignores the court’s instruction as to the law 
which is applicable to the case” (App. Br. 13). 




Appellant’s argument seems to be based upon two assump¬ 
tions. First, that the officer’s testimony was undeniably 
false. Secondly, that the court instructed the jury that it 
was bound to reject this testimony. As to the first assump¬ 
tion, it has been stated heretofore that the question of whether 
the officer’s testimony was false was rightfully left to the jury 
for decision. The second assumption is likewise erroneous 
since no such instruction was given by the Court. As a mat¬ 
ter of fact, it would have been improper for the Court to in¬ 
struct the jury to disregard the officer’s testimony even if it 
had been impeached. Shelton v. United States, — U. S. App. 
D. C. —, decided May 24, 1948; Schneider v. United States, 
57 F. (2d) 454, 457 (C. C. A. 3rd 1932). The record shows 
that the Court properly instructed the jury in effect that if 
it believed the officer had testified falsely to a material fact as 
to which he could not reasonably be mistaken, it could accept 
all of the officer’s testimony, or reject all, or accept part and 
reject part (Jt. App. 53). No showing has been made that 
the jury disregarded this instruction. 

CONCLUSION 

The judgment below should be affirmed. 

George Morris Fay, 

United States Attorney. 
John P. Burke, 

Sidney S. Sachs, 

James C. McKay, 

Assistant United States Attorneys. 
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1 The above-entitled cause came on for trial be 

Hon. Bolitha J. Laws, Chief Justice of the District 
Court of the United States for the District of Columbia, arjid a 
jury, duly empanelled and sworn, having first been examined 
on their voir dire, at 2:15 o’clock p. m. 

Appearances: On behalf of the .United States: John Bupke, 
Esquire, Assistant United States Attorney. On behalf or the 
Defendant: M. Edward Buckley, Esquire. 


22 Direct examination by Mr. Burke : 

Q. Will you state your name, Officer? 

A. Marion S. Whitaker. 

Q. Last summer you were employed as an officer by the 
Washington Terminal Police? 

A. I was. 

Q. July 1946, you were on duty at the Union Station? 

A. I was. ! • 

Q. I show you Government Exhibit No. 1; do you recognize 
that piece of paper? 

A. Yes; I do. 

* • * * * 

23 Q. It came off the package at the time you arrested 
him? 

A. Yes. 

Q. Wfiere did you arrest him? 

A. At the west end of the Union Station about, the time he 
was going to board a taxicab, when I stopped him, about ^:30 
on the 2nd of July. I • 

• * * * * 


Q. Did he say where he had gotten this package of which this 
exhibit is the wrapper? 

A. He told me he got it off a platform out where the trains 
come in. 

Q. Did he say why he took it? 

A. Well, no; he didn’t say just why he took it. 

Q. At a later time, did he make any other statement how he 
had acquired that package? 

A. Later he said he thought it was a suitcase. 

Q. Did he explain how he had mistaken it for a ^uit- 
case? ‘ J 

24 A. He told me his stepdaughter had visited a friend 
in New York, and had borrowed a friend’s suitcase to 
bring some things back with her, and he was to ship the suitcase 
back to her. 
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Q. Did he say what he had done with that suitcase? 

A. No, he didn't; only that he was to ship it back to the 
party who owned it. 

Q. What connection was it between this package and the suit¬ 
case? 

A. He must have set the suitcase down in front of the suit¬ 
case and picked the package up. 

Q. Did he have any directions showing he was going to 
ship it to any address or had shipped it? 

No; he did not. 

***** 

50 The above-entitled matter came on for hearing before 
the Hon. Jennings Bailey, Associate Justice, and a jury, 
at 10:20 o’clock a. m. 

Appearances: On behalf of the United States: John Burke, 
Esq., Assistant United States Attorney. On behalf of the 
Defendant: M. Edward Buckley, Esq. 

***** 

61 Direct examination by Mr. Burke: 

Q. Your name, sir, is John Burns? 

A. That is right. 

Q. And you reside at 461 Luray Place, Northwest? 

A. That is right; that is right. 

Q. At the present time you are employed as Cashier by Lans- 
burgh Department Store, at the warehouse at South Capitol 
and P Streets; is that right? 

A. That is right; yes. 

Q. On July 1,1946, were you employed at the same place, in 
the capacity of mailing clerk? 

A. Yes, sir. 

Q. What were your duties as such mailing clerk at that time?" 
A. Well, the package comes over from the store for delivery, 
and they are separated for each individual route— 

62 in that case, parcel post from the City Delivery. 

Over at the warehouse, we have a scale and postal 
machine, and these packages are weighed and stamped and 
bagged; and in this case, taken over each night to the City Post 
Office. 

Q. Now, is there any way to identify such a package at a 
later date? 

A. Only through the stamp. 

Q. And is there anything, any record made of the daily 
weighings and postage meterings of the postage and deliveries?" 
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A. Yes. We make a regular sheet which goes to the Adjust- 


ment Office in the Store, and we keep a duplicate copy at 
warehouse. 

Q. Keep a copy at the warehouse? 

A. Yes, sir. 

Q. What do you call that sheet? 

A. Mail sheet. 


the 


Q. I show you this wrapper, brown Manila wrapper, which 
I will ask to be known as Government’s Exhibit No. 1, and ask 
you if you can identify the writing on the face of that paper? 

(The wrapper referred to was marked “Government’s Ex¬ 
hibit No. 1” for Identification Only.) 

The Witness. Well, the writing on the face of that paper 
belongs to the sales person; No. 13, in this case. 

63 By Mr. Burke: 

Q. And that writing is of what nature? What is the 
nature of the writing? Not what it says, but what it is. 

***** 

A. Mrs. W. M. Simon, Route #1, Jonesboro Road, Johnson 
City, Tennessee. 

Q. Now, I will ask you what if anything is the significance of 
the number on that little piece of paper stamped in red 
“19441-4”? 

A. What that is, in this case, 19441—4, is the sales bbok 
number which we record all these on the mail sheet; we don’t 
write the address. 

Q. On the mail sheet you say that that package was identi¬ 
fied by the number I just read? 

A. That is right. 

***** 

Q. And if some such a package as that package was mailed, 
would that be shown on the mail sheet? 

A. That is right. 

Q. Now, I will show you this piece of paper here, which 
appears to be—on which appears to be a postage meter 

64 of some kind, but will you identify it? 

* * * * * 

A. This is a stamp come out of a Pitney-Bowes Mailing 
Machine. 

Q. And where is this stamp marking put on this package? 

A. At the warehouse. 

Q. On July 1, ’46, who did that stamping and preparation? 

* * * * * 

791089—18 - 3 


The Witness: I don’t know. 

By Mr. Burke: 

Q. 'Now, who prepared the mailing sheet on July 1, 1946? 

A. I will show you a white sheet of paper with numerous 
numbers entered in it, which I will ask to be known as Govern¬ 
ment’s Exhibit No. 2, and marked for identification. 

(The document referred to was marked “Government’s Ex¬ 
hibit No. 2” for Identification.) 

***** 

65 Q. I will ask you, Mr. Burns, if you can identify this 
sheet? 

***** 

A. That is the parcel post sheet for July 1st. 

* * * * * 

Q. And who prepared that sheet? 

A. All the writing on that sheet is my waiting. 

Q. You delivered that sheet to whom? Later, just prior 
to this trial, who did you give it to? 

A. Postal Inspector. 

***** 

Q. I will ask you what the information on that sheet shows? 
What information is reported on that sheet, Government’s Ex¬ 
hibit No. 2? 

A. Well, the information on the sheet—all these serial num¬ 
bers—represent the book and check numbers, what we call, at 
the store, and in this case, the book and check numbers are the 
sheet—on the sheet, with the postage- 

Q. Where the amount- 

A. With the amount of the postage. 

Q. I will ask you if it is possible for you to find on 

66 that sheet any record of Government’s Exhibit No. 1, 
the wrapper—a wrapper? 

A. 19441 is listed on the sixth line, fourth section—sixth 
line, fourth section, for 36 cents, which the stamps call for 36 
cents due, too. 

Q. And from the information on this sheet, can you say when 
this package was prepared for mailing, and sent to the Post 
Office? 

A. In this particular case, it went over that night of July 
1st- 

Q. Now- 
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A. To the City Post Office. 

Q. Now, after the packages are recorded and this mail sheet 
is made up, what is done with the parcel post for the pui'pose 
of forwarding it from the warehouse to the destination? 

A. Why, in case where we have—we got bags regularly from 
the Post Office, and what goes in bags, we bag. 

***** 

67 Q. And continue, please; what do you do then? With 
those bags, that is. 

A. What can be bagged, we bag; and set aside. And at the 
end of the day's business, we take them to the Post Office. 

Q. And what you cannot put in bags—what do you do with 
those, then? 

A. In this particular case, we set them aside in the postage 
room. 

Q. And from the postage room, what is done with the parcel 
post, or the mail, both that which is in the bags and that which 
is set aside and not in bags? 

A. At the completion of the day’s business, about 7:30, ^r so, 
in the evening, they are taken to the Post Office. 

Q. By whom? 

A. By Mr. Brown. 

Q. Was that so on July 1st, 1946? 

A. That is right. 

Q. Who is the man who drove the truck to the Post Office 
on that day? 

A. I had had—had been working there two years, and B|own 
had taken it over almost every night except when he was on a 
vacation, which at this time he was not. 

Q. Was or was not? 

A. Was not on vacation. 

***** 

68 Cross-examination by Mr. Buckley: 

Q. You say the number on this wrapper, Govern¬ 
ment’s Exhibit No. 1, of 19441, that is the number you say 
which is on the sales slip? 

A. Yes, sir. 

Q. And corresponds to the sales slip there? 

A. That is- the only number they had. If that package is 
going to you, and you called- 

Q. Do you know who put that on here? 

* * * * * 

A. Sales person 13. 
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✓ 


Q. Is No. 13 a male or female? 

A. I couldn’t tell you. 

Q. Did you see them put it on here? 

A. No; I didn’t. 

Q. Then you don’t know who put it on, do you?. 

A. No; I don’t. 

69 Q. Now, who put this on there [indicating] ? 

A. I put the stamp on it. 

**-*** 

Q. And what time of day did you put the stamp on it? 

***** 

A. I couldn’t tell you. 

***** 

Q. Now, what time did Brown receive this package? 

***** 

A. About 7:30 in the evening. ^ 

Q. And were you there when he received this particular 
package? 

A. At that time, I think I went home at 6 o’clock in the 
evening. 

Q. Then, you weren’t there when the package left the store; 
is that right? 

. A. That is right. 

Q. Now, everything that you told Mr. Burke, you told Mr. 
Burke what ordinarily happens? 

A. That is right. 

***** 

70 Q. Now, when did you talk with Mr. Burke last, 
before today? 

A. Today’s the first time I have seen Mr. Burke. 

***** 

Q. 'So you don’t know who put this ticket on—you do not 
know what time the package left the store, if it left the store; 
and you couldn’t swear under oath this package left the store? 
You didn’t see it? 

A. I could say it left the warehouse. 
***** 

Q. Were you there? 

A. The sheet sets it up. 

Q. Were you there, when it left? 

A. Wasn’t at the particular time- 

Q. You didn’t see it leave, did you? 

A. No; I didn’t. 
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Q. Now this package, or 
was removed—was this in 
side of a mail bag? 

A. We don’t—I couldn’t tell you that, either. 

Q. You don’t know that either? 

71 A. It all depends on the size of the package. 

Q. Now we are talking about this particular package 
on July 1st. T 

You don’t know whether that was put in a mail bag; you 
weren’t there when it left the store, if it left even—you didn’t 
see it go? 

A. I didn’t see it go. 

Mr. Buckley. That is all. 

Redirect examination by Mr. Bu rke : 

Q. You say that this particular package—you can’t say that 
it was in the bag or outside the bag. Could you tell, frorp the ‘ 
size of this wrapper, how big this package was? 

A. I would say that went in a bag. 

***** 

Q. Why are some put in a bag and'some not put in a bag? 

A. Well, the other stuff, the stuff that cannot go in a bag, is 
bulk, and in such cases as dishes and breakable stuff. 

Mr. Burke. That is all. 

Re-cross-examination by Mr. Buckley: 

Q. What time of the day did this wrapper or package cbme 
into your possession? 

72 A. I couldn’t tell you that. 

* * * * * ! 

I 

Q. Is there any way of telling from this sheet that you say 
you kept? 

A. On the sheet I would say it came down from the sjfcore 
about 5:3D in the evening. 

* * * * * 

Q. And you left the store at 6? 

A. That is right. 

Q. And when you left the store, where was the package, if 
you know? 

A. In this particular case I would say it would be in a bag. 

Q. No, no; what you know. Don’t say where you would 
say it would be. Where was the package, if you know? 

A. In the bag. 

Q. In the bag? 

A. Yes. 


the package from which this wrabper 
the mail bag or was it separate, put- 
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Q. In a mail bag? 

A. That is right. 

Q. Now, when you say that, did you put it in there? 

A. That is right. 

***** 

73 Thereupon Floyd Brown called as a witness by the 
Government, having been first duly sworn, took the 

stand, was examined and testified as follows: 

Direct examination by Mr. Burke : 

Q. Your name is Floyd Brown? 

A. Yes, sir. 

Q. And you are employed now by the Lansburgh Department 
Store, at the warehouse at South Capital and C Streets? 

A. Yes, sir. 

Q. And you are the driver of a truck there? 

A. Yes, sir. 

Q. And you were so employed on July 1st, 1946? 

A. Yes, sir. 

Q. Who drives the truck? Who drove the truck during the 
period, including July 1, 1946, which takes the parcel post 
from the warehouse to the Post Office for mailing? 

A. I do. 

74 Q. When did you have your vacation last summer? 
A. I taken my vacation about June, I think; some¬ 
thing like that. 

Q. In *46? 

A. Yes, sir. 

Q. What is the time at which you take the truck to the Union 
Station with this parcel post to mail? 

A. Well, sometimes it is 7, 8—all like that; different times. 
Q. What would be the earliest possible hour at which you 
take or have taken the mail to the Post Office? 

A. Around 7 o’clock. 

Q. And could you say it would be no later than any other 
hour? 

A. Well, let me see. Sometimes around about 8, between 
7 and—you know, about 7 o’clock. 

Q. Whs that the method which you did that business on 
July 1, 1946? 

A. Yes, sir; but I couldn’t tell, you know, the time I went to 
the Post Office. I went to the Post Office that night. 

Q. You have no independent recollection of that day, you 
mean? 
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A. Why, no; I wouldn’t know. 


75 

up to. 


Q. Where do you load the mail at the warehouse? 
A. Load from a bin—we have a bin we back the tri 


uck 


Q. And the mail is loaded by whom? 

A. Loaded by me. 

Q. Do you have a helper or do you drive alone? 

A. Don’t have no helper. 

Q. You don’t have? 

A. No, sir. 

Q. Did you have a helper at that time? 

A. That is too far to remember back. 

Q. Then, after you load the mail—the parcel post—in the 
truck, how do you secure or did you, secure the back of the truck 
at all? 

A. Well, the back is locked. 

76 Q. By whom? 

A. By me. 

Q. And how long does it remain locked? 

A. Until I reach the Post Office. 

Q. And in what part of the Post Office do you unlock the 
back door? 

A. Well, the platform—backed up to the platform. 

Q. Is that inside or outside? 

A. On the inside the Post Office. 

Q. And do you there unlock the truck doors? 

A. Yes, sir; we have a key to unlock the doors. 

Q. And at that place who unloads your truck? 

A. I do. 

Q. And you place that mail where? 

A. On a truck. 

***** 

Q. At that place? 

A. Yes, sir. 

Q. A wheeled truck—a truck with wheels on it, a little truck? 
A. Yes, sir. 

Q. Now, from the time you remove the mail from the ware¬ 
house until you deliver it to the Post Office, can a package be 
lost or stolen from the truck? 

77 Mr. Buckley. I object to that. That is a conclusion, 
whether something can be stolen or lost. 

The Coukt. If he knows it, he can answer; if he doesn’t 
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By Mr. Burke: 

Q. Do you know whether or not any mail w T as lost or stolen? 
A. No; I don’t. 

***** 

Q. And is it possible for a person to enter your truck from 
any other place while you are in it? 

A. No; it is not. 

Q. And are you in or around your truck at all times after you 
have loaded the parcel post, until you deliver it to the station? 
A. I am. That is right. 

Mr. Burke. You may examine. 

78 Cross-examination by Mr. Buckley: 

Q. Mr. Brown, you say you don’t know whether or not 
you had a helper on July 1,1946? 

A. No; I couldn’t hardly tell. 

Q. What time did you take your vacation in July of ’46? 
What date? 

A. I couldn’t tell you the dates I taken it. 

Q. You don’t know? 

***** 

A. I said it wasn’t in July, because I taken my vacation about 
around when the stores come to closing on Saturday all day, I 
taken my vacation just beginning that time. 

Q. When did the stores start closing on Saturday all day? 

A. Let’s see; about the first Saturday in July. 

***** 

Q. Do you know what date July 1st was on? 

A. I couldn’t tell you. 

***** 

Q. The stores were closed, you say, the first Saturday in July? 
They started closing all day through July and August? 

79 A. Say the first Saturday in July, either the first or 

second, whatever day the fourth of July- 

Q. Did you work July 1st at Lansburgh’s, last year? 

A. I did. 

Q. And is it a fact that July 1st was a Saturday? 

A. I couldn’t tell you. 

***** 

Q. You don’t work on Sundays? 

A. No, sir. 


* 


* 
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Q. What time, if you recall, did you take the mail from ithe 
store, the parcel post from the store, on July 1st? 

A. I couldn’t tell you the time I taken it; I couldn’t. 

Q. Do you know how many bags of mail you took? 

A. I couldn’t tell you how many bags. 

Q. Was all the mail in bags, or were there parcels and 
packages other than those in the bags? 

80 A. We had small packages we put in bags; all the 
bulky stuff we don’t. 


. Q. The larger parcels you don’t put in bags? 

A. No; can’t get them in bags. 

Q. And who helps you load this truck, if anyone? 

A. I load it by myself. 

Q. And you drive it by yourself? 

A. Yes, sir. 

Q. And you drive to the Post Office, and there you unlbad 
the bags yourself? 

A. That is right. 

Q. And when you unload, what do you do with these parcels 
or packages? 

A. Well, the big packages we put on a four-wheeled truck, 
and the bags, they have a hole—you put the bags down in jthe 
hole. 

* * * * * 

Q. Where does that hole go, if you know? 

A. I don’t know where they go at; I know they go down. 

Q. Somewhere out of your sight? | . 

A. Yes, sir. 

Q. And if a package was put into a bag and vou 
81 dropped it down this hole, you don’t know where it 
°oes to? 

A. Well, it is in the Post Office there. 

Q. Do you know what becomes of it after you drop it down 
this hole, who gets it? 

A. I couldn’t tell you who gets it. . They have men there 
working, I suppose, down there. 

Q. Now, you say you don’t know whether you had a hejper 
on the truck or not on July 1st? 

A. I couldn’t tell you. 


Mr. Buckley. That is all. 


791089—48-4 
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Thereupon James C. Htjmes called as a witness by the Gov¬ 
ernment, having been first duly sworn, took the stand, was 
examined and testified as follows: 

Direct examination by Mr. Burke : 

Q. Your name, sir, is James C. Humes? 

•*•*** * 

82 Q. You are a foreman at the City Post Office on North 
Capitol Street? 

A. That is right. 

Q. Were you employed there on July 1, 1946? 

A. Yes, sir. 

Q. I will ask you, on that date, July 1,1946, will you describe 
how mail—parcel post mail, which is sent to the Post Office 
by department stores, is received at the Post Office? 

A. They van it down in trucks to the back platform of the 
Post Office. It is unloaded there; outside parcels are put on 
one truck- 

Q. Now, that term “outside parcels,” of course you will have 
to explain that. 

A. They have a lot of parcels, fragile, glass, perishable— 
things like that, that we don’t sack. It has to go outside, and 
they send a lot outside, and we determine when we get them 
in the Post Office whether they are supposed to be sacked, or 
not. 

Now, the sacks are thrown down to a conveyor at the back 
platform. The parcels are put on a truck—put on an elevator 
and brought up to the mailing division work floor and they 
are brought back to the Parcel Post Section. From 

83 there, we distribute them to the different trucks going 
to the different trains. 

Q. Now, mail or parcel post which is delivered by the de¬ 
partment stores in sacks, are those sacks untied or not? 

A. Yes, sir. They are put on this conveyor and it is brought 
up by the conveyor system to the work room floor and dumped 
down on a chute. 

Q. Now, this loading platform where the department store 
trucks unload, is at what place in the Post Office? 

A. Right in the center of North Capitol Street. The only 
driveway that they can come into to unload—they have a 
covered driveway in there. 

Q. What persons are allowed to be present on the loading 
platform? 

A. Nobody only the ones—employees that is working there. 

Q. And what supervision is there of a person—of the persons 
who are present in that area? 
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A. They have two foremen on the back platform. 

• Q. Now, I will ask you, if you know, at what hour—a parcel 
post delivered by a department store and addressed to John¬ 
ston City, Tennessee, would be forwarded or sent out of the 
Post Office and forwarded, or sent to the train, to a train? 

A. The department stores generally bring their mail in there, 
parcel post, between 6 and 7, just about the time their sljnres 
are ready to close. If it is going to Johnston City, Tennessee, 
it would go on 41, Southern. We might have three 

84 trucks for 41, Southern, from the time we receive) the 
store mail until 11 o’clock—11 o’clock at night we send 

it finally to 41, Southern, out to the Terminal; that is, Updon 
Station. When these trucks are loaded, we get a Terntdnal 
porter with a motortruck to come in and pull these trucks out 
to Union Station, and they take them to the different trains 
where they are supposed to be loaded. 

Q. What kind of trucks do you load this parcel post oh for 
sending them over to the tracks? 

A. They call them a railroad truck, just got a flat body jwith 
a flat slat front and a slat back, both sides are open. We 
handle as high as 3,000 outside parcels a night from 3:30 to 12. 
Q. And those trucks are loaded by whose employees? 

A. They are loaded by the Post Office employees. 

Q. In what building? 

A. In the City Post Office. 

Q. And they are sent—taken over what route to the tracks? •. 
A. Leave the Parcel Post Section and go right across the 
bridge to the Union Station. 

Q. They enter Union Station on what level? 

***** 

A. Same level that the Post Office is on, that floor— 

85 they have a bridge connecting Union Station and the 
City Post Office. 

Q. Which level of the Union Station is that? 

A. That is upper- 

Q. Street level? 

A. Yes. 

Q. Concourse? 

A. Yes. 

* * * * * 

Q. And that route is inside or outside the train gates? 

A. Inside, always. 

Q. Now, Train 41 leaves what level? 

A. On the lower level. 

Q. What end of Union Station? 

A. That is the extreme end. 
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Q. And the trucks upon which the mail destined to this place 
in Tennessee—Johnson City—is placed—are taken to what 
place? 

A. They should be taken right to their train, to the 41 Train, 
41 Southern. 

Mr. Buckley. Should be? 

The Witness. I don’t know anything about it. I work in the 
City Post Office. I worked in the Washington Terminal— : — 

Mr. Buckley. Everything you tell us is what you 

86 understand happens in the ordinary course of business? 

A. Well, we have porters that come in, and when a 
porter comes in and we tell him it is 41, he is supposed to look 
it up and take it to 41. We tell him it is 39, or whatever it is 
supposed to be. 

Of course, there is a certain time; we have to work on time. 
If he don’t come in there until 11 o’clock, he has got to take the 
truck to 41 to get it down there so it will be loaded on that train. 

By Mr. Burke: 

Q. Now, sir, you have been employed at the City Post Office 
how long? 

A. Twenty years. 

Q. Twenty years? 

A. Yes. 

Q. The trucks are taken to the particular track where the 
•trains is to arrive, and what is done with them there? 

A. Supposed to be loaded onto the train, to the 41. 

Q. If the trucks are taken ahead of time, what is done with 
them? • 

A. Well, I have seen them take a truck down to the train 
when the train hasn’t made up yet. 

Mr. Buckley. If Your Honor please, I don’t want to inter¬ 
rupt the gentleman, but Mr. Burke is asking a lot of questions 
about, if so-and-so is ahead of time, what becomes of 

87 them. 

I suggest- 

The Court. I think he can give the general practice of 
handling the mail. 

Mr. Buckley. As I understand it, this gentleman doesn’t go 
to the Union Station. He is employed in the Post Office 
building. 

The Witness. That is right. I worked in the Washington 
Terminal as a foreman for 9 months. 

Mr. Buckley. In ’46? 

The Witness. No, sir; in ’45. I didn’t work in ’46, but I 
worked in the Washington Terminal as a foreman, and I under- 



stand how they load and unload mail in the W ashin gton Teinai- 
nal, what they do with it, each train—there is supposed to be 
an RMC. 

By Mr. Burke: 

Q. Railway Mail Clerk? [ 

A. They have a man that is supposed to see that all mail is 
put on a train that is meant for it. The same way with an 
incoming train: he is supposed to meet them and see that every¬ 
thing is taken out of that. 

Q. The question which I asked you was: When a trucks: is 
taken to the track and the train isn’t there, what is done with 

the truck? i # 

A. Pulled right alongside the track where the train 

88 . comes in. 

Q. Where the train comes in, you say? 

A. Yes; and they have the loading gangs, generally, there. 
Q. Now, from your employment in the Union Station, do you 
know where the ACL tracks are? 


A. On the lower level. 


Ooss-examination by Mr. Buckley: 


Q. You were employed 9 months working in the Washinj^on 
Terminal Station; 9 months, is that right? 

A. Yes, sir. 

Q. Do you know where Track 17 is? 

A. Yes, sir. 

Q. Next to the Station Master’s office, isn’t it? 

A. Yes. 

Q. And at Track 17—the trains leaving on Track 17, they 
don’t go down south, do they? 

89 A. Not unless they make one up. All southern trains 
are made up on the lower level. 

Q. You are speaking of 41? You mean that is Track 4|L? 

A. No, sir; that is the name of a train. 

Q. What time does train run? 

A. Our last dispatch on it then was 11 o’clock. 

Q. 11 o’clock? 

A. I imagine it was 12:35 then. 

Q. What time was that? 

A. 12:05. 



Q. That is the train that goes out for Johnson City r 
Tennessee? 

A. Yes, sir; it takes all Tennessee, in fact. 

Q. Now, at 3 o'clock a. m., what train goes out for Johnson 
City, Tennessee? 

A. 33 Southern, I imagine. 

* * * * * . 

Q. If this mail came to the Post Office for Johnson City, 
Tennessee, at 7 o'clock, you would say it usually comes 

90 in between 6 and 7? 

A. Yes, sir. 

Q. What time did you send it over to the train? 

A. 12 o'clock the Post Office is clean of all outgoing parcel 
post, every night. 

* * * * * 

Q. Where would that mail be, between midnight and what¬ 
ever time you sent it over, and 3 a. m., if it was sent? 

A. I couldn’t tell you that. 

Q. Did you ever know of any mail to go to Track 17 for 
Johnson City, Tennessee? 

A. No, sir. 

Q. You say you sent for a Terminal porter to come over and 
get the truck? 

A. Yes. They have porters that are detailed in the City 
Post Office. They come to the pouch rack and take the letter 
mail, made up in pouches for different trains, and go around 
to the back platform and pull it out from the elevator and 
come to the parcel post and take all trucks that we have loaded 
to the different trains. We marked them for different trains. 

Q. How soon before the trains are supposed to leave for the 
various destinations would you send the mail over? 

A. 45 minutes is supposed to be our final dispatch, 

91 before they leave. 

Q. What time does the Southern 41 go out? 

A. I told you I thought it was 12:05. Our dispatch is around 
11 o’clock. 

Q. You were sending mail over around 11? 

A. Yes. Our last dispatch would go out around 11 for 41 
Southern. I might send one at 9, if I had a truckload. 

Q. But by midnight, any mail going to Tennessee would 
have left? 

A. Would be cleaned, yes; from the storage. 
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Q. Now, when this mail is brought to the Post Office by the 
department store trucks, the mail that is in the bags—you 
supply bags to the various stores? 

A. That is right; yes, sir. 

Q. And they put the mail in these bags and probably tied 
them, or something, do they? 

A. Yes, sir; it has a lock on it. 

Q. They drop it down a chute of some kind? 

A. We have a conveyor belt right in the platform, the center 
of the platform. 

Q. And it goes on up to—— 

A. On up to the mailing room. 

Q. Where they sort the mail, they open the bag and take it 
out? 

A. They dump it on the chute and it comes down pnd 
92 we break it up to where it is supposed to go. 

Q. Now, everything that you have told us about dur¬ 
ing your testimony is what you know or understand to happen 
in the ordinary course of business? 

A. That is right. 


Q. When you send mail over there at 9 or 11, whenever it 
might be, at night, for Johnson City, Tennessee, the Terminal 
porter takes it from the Post Office and he goes over to Union 
Station, through the Concourse, which is the street level? 

A. That is right. 

Q. Now, on July 1st, when the mail was sent over for John¬ 
son City, Tennessee, you don’t know of your own perspnal 
knowledge where that truck was parked, or whether the mail 
was left on the truck, put on the ground, or what, do you? 

A. No, sir. 

Mr. Buckley. That is all, sir. 


93 Branch Gibson called as a witness by the Govern¬ 
ment, having been first duly sworn, took the stand, was 
examined and testified as follows: 

Direct examination by Mr. Burke : 

Q. Your name, sir, is Branch Gibson? 

A. Yes, sir. 

Q. On the first of July 1946 were you employed as a baggage 
porter in the Union Station? 

A. Yes, sir. 



30 

• Q. Were you employed on the second of July as a baggage 
porter? , 

A. Yes, sir. 

Q. What were the hours during which you worked on the 
second of July 1946? 

A. From 10 to 6:30. 

***** 

Q. Ten p. m., July first, until six-thirty, July second? 

94 A. Yes, sir. 

***** 

Q: During those hours, did you- Withdraw that ques¬ 

tion. 

Will you look at the defendant, Mr. Burton? Do you see 
him here? 

A. Yes, sir. 

Q. Did you see him during those hours? 

A. From the time I was working, yes, sir. 

***** 

Q. At what hour, about, did you see him? 

A. About 3:10 in the morning. 

Q. And at that time where was he? 

***** 

A. He was opposite the gate to Track 10, 10 Track. 

***** 

Q. And was he—in what part of the station, the waiting 
room or the Concourse? 

A. The Concourse. 

Q. In the public part of the Concourse or the part inside the 
gates? 

A. The public part. 

***** 

95 Q. Which way was he walking at the time you ob¬ 
served him? 

A. He was walking west. 

Q. How far west—how far was he from the gate near 
Track 10? 

A. About 50 feet, I guess. 

Q. Did you notice his condition at that time? 

A. Yes, sir. 

Q. How he was walking? 

A. Yes, sir. 

Q. Describe that, please. 

A. He was walking pretty pert, kept looking back. 

96 Q. Looking back toward what direction? 
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A. Back east, over his left shoulder. 

Q. Now, did you observe him to be carrying anything at 
time?- 



A. Yes, sir. 

Q. What did you observe? 

A. Parcel post, or a piece of mail, seems to me. 

Q. What did you do about it at that time? • 

A. Well, I stood awhile, so I noticed him until he turned out 
the exit towards the taxicab stand; so I followed him a piece 
until I ran across a policeman so him and I went on out tljiere 
where he was fixing to hail a colored cab. 

Q. What policeman was it that you called? 

A. Officer Whitaker. 


Q. What did he do at that time? 


A. He arrested him. 

Q. Now, going back to where you first observed the de¬ 
fendant, when you say he was inside the gates, do you mean 
that he was on that side of the fence which is closest to the 
trains, or on that side of the fence which is closest to the waiting 
room? 

A. Closest to the waiting room. 

Mr. Burke. You may examine. 


97 Cross-examination by Mr. Buckley: 

Q. Gibson, you remember testifying in this case at the 
previous trial, don’t you? 

A. Yes, sir. 


Q. And you recall testifying that you saw this defendant 
coming through Gate 17? 

A. I didn’t see him coming through a gate; when I first seen 
him he was opposite Track 10. Seemed to me like he was com¬ 
ing from the direction of Gate 17. 

Q. Well, do you recall testifying that you saw him coiuing 
through the gate next to the Station Master’s office, which is 
Track 17? 

A. No, sir; I didn’t say that. 

***** 


Q. And this was 3:10 in the morning? 

A. Yes, sir. 

Q. Now, you say, or you testify, today, that he was opposite 
Track 10; is that right? 

A. WTiere I first saw him. 
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98 Q. It is your testimony that you did not testify in the 
previous trial that you saw him coming through Gate 17? 

A. Gate 17? 

Q. Yes. 

A. I says it seemed like he was coming from that direction. 

Q. What track does 41 Southern go out on? 

A. 24 Track. 

***** 

Q. That is up at the east end, is it not, of the Station? 

A. No, sir; on the lower level, east end. 

***** 

Q. And how far is that from where you now say you saw 
this man at Track 10? 

***** 

99 A. From 10 Track to 24 Track, is quite a ways. 

* * * * * 

Q. And you say because he had a package in his hand, com¬ 
ing—going toward the taxicab stand, and he was looking back 
you got suspicious of him, did you? 

A. Yes, sir. 

Q. Did you see this defendant out along Track 17? 

A. No, sir. 

***** 

Q. And what time does that 41 Southern leave the Union 
Station? 

A. 11:50. 

***** 

Q. Gibson, do you recall testifying in the earlier trial that 
when you first saw this defendant you were coming out of the 
Station Master’s office, the door, which is right next to Track 
17? 

A. I was? 

Q. That you were coming out of the Station Master’s 
office? 

100 A. No, sir; I wasn’t in the Station Master’s office. 

Q. You didn’t say that? 

A. No, sir. 

Q. Do you recall saying anything about Track 17 at the 
earlier trial? 

A. Not as I remember. 




* 
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Q. The trains that leave on Track 17 are northern trains, 
are they not? 

A. Yes, sir; all Pennsylvania trains. 

* * * * « 

Q. And the trains leaving for Johnson City Tennessee are 
all down on the lower level? * 

A. Yes, sir. 

Q. Downstairs? 

A. Yes, sir. 

Mr. Buckley. That is all. 


i 

101 M. S. Whitaker called as a witness by the Gojvem- 
ment, having been first duly sworn, took the stanc., was 
examined and testified as follows: 

Direct examination by Mr. Burke: 

Q. Your name is M. S. Whitaker? 

A. That is right. 

Q. And you are employed by the Montgomery County 
Police Department, are you? 

A. I am. 

Q. On the first of July 1946 were you employed on the 
Washington Terminal Police Force—is that so? 

A. That is right. 

Q. Now, sir, Government Exhibit No. 1—can you identify 


that piece of paper? 

A. Yes, sir. My name is right on it. 

Q. Do you recall the first occasion when you saw that piece 
of paper? 

102 A. When I first saw it, it was on the package I taken 
from David Burton. 

Q. And he, at that time, was where? 

A. The west end of the Union Station. 

Q. And that was at what time, on what date? 

A. That was about 3:30 in the morning on July 2nd, ’46. 

Q. July the what? 

A. July 2nd, ’46. 



Q. His condition at that time was what? 

A. He had been drinking, but I wouldn’t say that he was 

drunk. j 

Q. Did you inquire of him how he happened to have the 

package? 
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A. When I first approached him, I asked him what he had. 
He told me it was a suitcase. He later changed his'statement 
and said it was a package he picked up off one of the trucks, 
mail trucks. * 

Q. Did he say what he intended to do, if anything, with that 
package, or why he picked it up? 

A. Well, he said he was going to sell it for his own use. 

***** 

103 Q. Where did you take him at the time you arrested 
him? 

A. When I arrested him, I taken him to the Metropolitan 
Police Room at Union Station. 

Q. And did you call in any other officers, or turn this man 
over to any other authorities, at a later time? 

A. After questioning, why, he was sent to No. 1 Precinct 
in the Patrol Wagon. 

Q. Did that conclude your participation in the case? 

A. That is about all I know, I guess. 

Q. At the time did you inquire of him his employment? 

A. Yes, sir; I did. 

Q. And did he tell you how he was employed at that time? 
A. He said he was a ACL cook. 

Q. By “ACL” you mean what? 

A. Atlantic Coast Line. 

Mr. Burke. You may inquire. 

Cross-examination by Mr. Buckley: 

Q. Mr. Whitaker, you say now at the present time you are 
a member of the Montgomery County Police? 

A. I am. 

Q. And how long have you been a member of the Mont¬ 
gomery County Police? 

A. About four months. 

Q. You say that you arrested Burton about 3:30 in 

104 the morning? 

A. That is right. 

Q. And at that time he was at the west end of Union Station? 
A. That is correct. 

Q. Now, you recall, do you not, testifying in the previous 
trial of this case six or seven months ago? 

A. I did. 

Q. And at that time is it not a fact that you did not say that 
this defendant told you that he picked up this package from a 
mail truck? 

A. I don’t recall saying such a thing; no, sir. 
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Q. You don’t recall saying anything about a mail truck, do 
you? 

A. I did say just what I said this time, I said before. 

Q. Do you recall saying that he told you that he had sat 
down a suitcase on the ground? 

A. He said he had set his suitcase down. 

Q. And that he then picked up this package? 

A. That was his statement later. At first he said he picked 
up his suitcase, and later told me he picked up this package. 

Q. When you testified in this earlier trial, did you or did you 
not say anything at all about the defendant telling you that he 
had taken this package from a mail truck? 

***** 

105 A. Well, as far as I remember, I stated that he told me 
he taken it from the mail truck. I don’t see why I 

should change it. 

Q. Pardon? 

A. I don’t see why I should change it this time. 

Q. Now, you testified today that the defendant told you he 
was going to sell it for his own use; is that right? 

A. That is right. 

Q. Did you not testify at the earlier trial that the defendant 
told you that he had brought a package down to the Union 
Station for the purpose of mailing it to someone in New York? 
A. He said he brought a suitcase down there to mail. 

Q. To mail to New York? 

A. That is right. 

Q. You didn’t say anything about he told you he was going^ 
to sell it for his own use before. 

A. Well, I should think I did. I don’t remember just what 
I said on the other case. That has been quite a while ago. 

* * * * * 

106 Q. Who was it that called your attention to the 
defendant? 

A. Branch Gibson. 


Q. And was Gibson present when you arrested the defendant? 

A. He was right close. I don’t know just how close he was, 
but he was right close when I arrested the defendant. 

Q. Did Gibson say anything to you while the defendant was 
present about where he saw him, or saw him coming from? 

A. When Gibson first approached me, he told me he seen- 

Q. Was he present when he told you this? 

A. No, sir; he was not. 

Q. Did Gibson ever tell you anything in the defendant’s 
presence about where he saw him coming from? 
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A. No; he didn’t. 

Q. Did Gibson say anything to you about Track 17? 

A. No; I don’t believe he did. I don’t remember anything. 

***** 

Q. Now, at the west end of the station—was he about 
107 to get a cab? 

A. That is right. 

Q. And- 

A. I stepped between him and the cab. 

Q. And did you see him while he was actually in the station? 
A. I seen him leaving the property. 

Q. Saw* him leaving where? 

A. Leaving the property, Union Station property. 

Q. You saw him in the station proper? 

A. Seen him on the station property. 

Q. Was that in the Concourse, or was that in where the tickets 
were sold, and the waiting room? 

A. Neither one. It is out on the west end; it is where the 
Diamond cabs come in to load. 

Q. You didn’t see him inside the building? 

A. Well, I seen him under the archw’ay, but not inside the 
building. 

Mr. Buckley. That is all. 

***** 


W. N. Nelson, called as a witness by the Government, hav¬ 
ing been first duly sworn, took the stand, was examined and 
testified as follows: 

108 Direct examination by Mr. Burke: 

Q. Your name, sir, is W. N. Nelson, a Post Office In¬ 
spector? 

A. Yes, sir. 

Q. And you were so employed on July 2,1946? 

A. That is right. 

Q. I show you, sir, a paper, Government’s Exhibit marked 
No. 1. I ask you to—change that “3,” Exhibit No. 3 for Identi¬ 
fication—can you identify this paper writing? 

A. Yes, sir. 

Q. By what means do you identify it? 

A. That [indicating] is my signature. 

Q. On the bottom you point to the signature “W. N. Nelson” 
as yours? 

A. Yes. 

Q. And you placed your name on there at what time? 

A. I believe that was about 10 a. m. on July 2. 
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Q. And at that time, did you observe who executed {his 
signature “David Burton” on this paper? 

A. Yes. 

Q. Who? 

A. David Burton. 

Q. Who is he? 

A: This fellow over here [indicating]. 

109 Q. And were you present or not when this statement 
was executed? 

A. I was. 

Q. What was the defendant’s condition at that time? 

A. I noticed nothing unusual. 

Mr. Burke. You may examine. 

Cross-examination by Mr. Buckley: 

Q. Mr. Nelson, where was it that you talked to Burton on 
July 2nd? 

A. At No. 1 Precinct. 

Q. And that w*as about 10 in the morning? 

A. Approximately that; yes, sir. 

Q. And as a result of what Burton told you, did you then go 
to his home? 

A. Yes. 

Q. And did you interrogate his wife and stepdaughter? 

A. Just his wife. 

Q. Just his wife? 

A. Yes, sir. 

Q. You did not interrogate the stepdaughter? 

A. I didn’t; no, sir. 

Q. Was the stepdaughter present when you interrogated 
the wife? 

A. No, sir. 

110 Q. And who was with you when you went to t f) i s 
home? 

A. Inspector Simon. 

***** 

Q. The defendant told you, did he not, that he went to the 
station for the purpose of shipping a suitcase to New York? * 
A. Yes, sir. 

Q. And when you went to the home to verify that statement, 
that is what you went there for, isn’t it? 

A. Yes, sir. 

Q. He was still arrested at No. 1? 

A. That is correct. 


* 


* 


* 


38 


Q. Did you at any time talk to the stepdaughter? 

111 A. I did not; no, sir. 

Q. Did anyone else talk to the stepdaughter in your 
presence? 

A. Not in my presence. 

Q. Did Burton at any time tell you where he received this 
package, or where he got the package from? 

A. I don’t believe he indicated the exact spot. It was in 
Union Station. 

Q. Did he say whether he picked it up off the ground or 
whether he picked it up off one of the waiting benches outside 
in the station, or where? 

A. As I recall, he indicated he picked it up off the floor. 

***** 

Q. You so testified in the earlier trial to that, did you not, 
when this case was tried before? You testified that he said he 
got it off the floor, didn’t you? 

A. That I don’t remember. 

Mr. Buckley. That is all, Mr. Nelson. 

Mr. Burke. You may be excused. 

(The witness left the stand.) 

Mr. Buckley. One other question which I overlooked, if 
you don’t mind. 

(The witness resumed the witness stand for the 

112 question.) 

By Buckley: 

Q. During the time that you interrogated Burton at No. 1, 
did he at any time ever say that he was going to sell this package 
for his own personal use? 

A. No, sir. 

Mr. Buckley. That is all, sir. 

* * * - * * 

Clarence S. Harding called as a witness by the Government, 
having first been duly sworn, took the stand, was examined 
and testified as follows: 

Direct examination by Mr. Burke: 

Q. Your name is Clarence S. Harding? 

A. Yes, sir. 

Q. You are employed by the Washington Terminal Police 
and were so employed on July 2, 1946? 

A. Yes, sir. 

Q. I show you Exhibit No. 3, and ask you if you can identify 
this paper? 
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A. Yes, sir. ' 

Q. By what means do you identify it? 

A. I was present when this statement was madO by 
113 David Burton at No. 1 Precinct, on July 2nd. 


Q. And whose signature is this “C. S. Harding”? 

A. My signature. 

Q. Did you observe who executed this signature “Dgvid 
Burton”? 

A. I observed him do it. 

Q. Who is David Burton? 

A. The defendant. 

Q. At the Union Station, what means of access are t{iere 
from the Concourse on the street level to the lower-level tracks 
at the east end of the station? 

A. Well, there is a stairway and also elevators. 

Q. And how far is that, or are those stairways from, say, 
the gate to Track 17? 

A. Well, the first low level track is 21, so it would be 50 
yards to the top of the stairway leading down to Track 21, the 
first low-level track. 

Q. But how far is it—is the top of the stairways from the gate 
which is in front of Track 17? 

A. Fifty yards. 

Q. That is on the same level? 

A. On the same level, to the top of the stairway that goes 
down. 

Q. At the time you observed David Burton execute 
114 and make this statement, what was his condition? 

A. Sober. Sober—I smelled whiskey on him, but he was 
personally sober. 

Q. Could you tell whether he was alert and conscious of all 
he was doing? 

A. Yes; he seemed to be. 

Mr. Burke. You may examine. 

Cross-examination by Mr. Buckley: 

Q. Was Mr. Nelson present when this statement was made, 
the one you are referring to? 

A. Yes. 

Q. And did you hear the defendant say where he got :his 
package from, of from whom he got the package? 

A. I don’t recall hearing that. 

Q. You don’t recall hearing that? Do you recall him pay¬ 
ing that he had picked it up off the floor? Do you recall Jiim 
telling Mr. Nelson that? 
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' A. I recall hearing him make a statement to that effect, that 
he had picked the parcel up some place; but I don’t remember 
where, now. 

Q. Did you at any time hear the defendant say that he was 
going to sell this package for his own personal use? 

A. I wasn’t present through all the questioning. 

Q. You were present when this statement was made? 

115 A. When he made the statement and signed it. 

Q. And you were present when he signed it? 

A. That is right. 

Q. Now, did there come a time when you went to the home 
of the defendant? 

A. I did not go. 

***** 

Q. How far is Track 10, would you say, from—On what track 
does Southern 21—I mean Southern 41, go out on? 

A. Oh, they change. 

Q. On July 1st, what track did it go out on? 

A. I don’t remember. 

Q. July 2nd? 

A. I don’t remember what track. 

Q. Do you know what time it goes out? 

A. Scheduled to go out at 11:55 p. m. 

Q. And if it is scheduled to go out at 11:55, July 1st, 1946— 
did anything unusual happen that day whereby that train 
would still be there at 3 o’clock in the morning? 

A. I couldn’t say that. 

Q. How far is it from Track 10 to where the steps go down 
to the lower level? 

A. About 75 yards to the first lower-level stairway. 

***** 

116 Q. Any trains that leave on either Track 10 or 17 are 
northern trains, are they not? 

A. Usually. 

Q. No southern trains go out- 

A. Don’t depart from there. 

Q. All southern trains depart from the lower level? 

A. That is right. 

Mr. Buckley. That is all. 

(The witness left the stand.) 

Mr. Burke. Call Inspector H. J. Simon. Thereupon 

H. J. Simon called as a witness by the Government, having 
been first duly sworn, took the stand, was examined and testified 
as follows: 
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Direct examination by Mr. Burke: 

Q. Your name is H. J. Simon, an Inspector of the Post Office 
Department? 

A. That is correct. 

Q. And you were so employed on July 1,1946? 

A. I was. 

Q. Will you identify, if you can. Exhibit No. 3? 

A. Exhibit No. 3 is a sworn statement which I took from 
David Burton on the morning of July 2,1946. 

Q. And the signature on there “David Burton” vras 

117 executed by whom? 

A. By the defendant. 

Q. Will you relate when you first talked to the defendant? 
A. I spoke to him about 10 o’clock on the morning of July 
2, 1946. 

Q. And where was he at that time? 

A. No. 1 Precinct, Police Precinct. 

Q. Where was this statement prepared? 

A. At the First precinct. 

Q. And what was the manner of preparing the statement? 

***** 

j 

A. On a typewriter. 

Q. How were the contents determined? Who composed the 
contents of that statement? 

A. I did, after the defendant related the circumstances con¬ 
cerning a parcel which we understood he had taken from the 
Union Station. 

Q. And after the statement was prepared, was Mr. Burton 
given an opportunity to check the accuracy of it, and verify it? 
A. He was. 

Q. What opportunity was he given? 

118 A. As I recall, it was handed to him—I don’t remem¬ 
ber now whether he said he was able to read; but it -fras 

read to him by me. _ 

Q. Did he suggest any changes or corrections in it? 

* A. Only one change. That was the name of the Street. I 
understood him to say “C” Street, and he corrected it by stating 
it was Seton, Northwest. 

***** 

Q. Now, at the time he made the statement, and at the time 
you questioned him, what was his physical and mental coijdi- 
tion? • 

A. He seemed to be in possession of all his faculties. I 
noticed nothing unusual about him. 
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Mr. Burke. If \ our Honor please, I ask leave to introduce 
this exhibit in evidence. 

The Court. Do you wish to interrogate him further, first? 
Mr. Buckley. Have you finished with the examination? 
Mr. Burke. I have finished the examination. 

Cross-examination by Mr. Buckley: 

Q. Mr. Simon, Mr. Nelson was with you at the time this 
statement was prepared, was he not? 

A. He was. 

Q. And at the time the defendant Burton signed this 

119 statement, you made some remark about Seton Street. 
Is that the street on which he lived at that time? 

A. That is correct. 

Q. And as a result of that statement made by Burton, did 
there come a time when you and Inspector Nelson went to his 
address on Seton Street? 

A. There was. 

Q. And there, did you have a conversation with his wife; 
Mrs. Burton? 

A. I did. 

Q. Did you have a conversation with the stepdaughter? 

A. I did. 

Q. Now, Burton told you, did he not, that he had taken this 
suitcase down to the Union Station for the purpose of mailing 
it to New York for his stepdaughter? 

A. He didn’t say “mailing.” He said he was “sending” it 
for his stepdaughter. 

***** 

120 Q. Well, Burton was arrested and placed in No. 1 
Police Station early on the morning of the 2nd, was he 

not? 

A. Yes, sir. 

Q. When you talked to him, he was still in No. 1, still under 
arrest there, about 10 o’clock the morning of the 2nd? 

A. Approximately that time. 

Q. What time did you go to the Seton Street address and talk 
to the wife and the stepdaughter? 

A. After I spoke to the defendant, I immediately went to his 
home, or shortly thereafter—it was in the morning; before 
noon—and spoke to the wife. The stepdaughter was not avail¬ 
able, but I returned to the home by myself in the afternoon. 
Mr. Nelson did not accompany me at that time, and I spoke to 
the stepdaughter. 


* 
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Redirect examination by Mr. Burke: 

Q. Just a moment: Does the person whom you 
the stepdaughter—is she in the witness room at this time 

A. Yes, sir. , 

Q. And is the person whom you spoke of as the defendant’s 
wife, in this courtroom at this time? 

122 A. She is. 

Mr. Burke. That is all. 

If Your Honor please, I offer Exhibit 3, again. 

The Court. It will be admitted. 

(The document referred to “Government’s Exhibit No. 
was received in evidence.) 

Mr. Burke. I ask permission to read it. 

The Court. Very well. 

Mr. Burke (reading). “City of Washington, District of 
Columbia. David Burton, being first duly sworn, deposes and 
says: 

“I am 33 years of age, married, and live at 1703 Seton Street 



Northwest, Washington, D. C., with my wife and stepdaughter. 
I am employed as second cook for the Atlantic Coast Line Rail¬ 
road. My run is between Washington, D. C., and Jackson¬ 
ville, Florida. While at Jacksonville, I live in the quarters at 
the Terminal. 

“Shortly after 3 o’clock this morning I was picked up by 
Washington Terminal Police who charged me with stealing 
from the Union Station a parcel mailed by Lansburgh & Bros., 
Washington, D. C., addressed to Mrs. W. M. Simon, Route #fl, 
Jonesburg Road, Johnson City, Tennessee. I was about to get 
in a cab when I was picked up in front of Union Station by the 
Police. I don’t know anything about the package as I 
123 thought I was carrying a suitcase which my step¬ 
daughter asked me to send for her to her girl friend in 
New York City. She wrote down the name and address of this 
friend on a slip of paper, but I must have lost the slip. I had 
been drinking all evening and I must have put the suitcase 
down some place and picked up the package by mistake. I 
had been on a boat trip with my wife from about 6 to 11 last 
night. It was shortly after 11 when we got home and my 
daughter asked me to send the suitcase for her. Before I got 
to Union Station, where I intended shipping the suitcase Dy 
express, I stopped at a Tavern at Seventh and T Streets, where 
I had a couple of beers. . I must have had a pint of liquor list 
night and can’t remember what I did with the suitcase. 

“Signed David Burton. Subscribed and sworn to before me 
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at Washington, D. C., the 2nd day of July, H. J. Simon, Post 
Office Inspector. 

“Witnesses: W. N. Nelson, C. S. Harding.” 

(The witness left the stand.) 

Thereupon Sarah Brown called as a wutness by the Govern¬ 
ment, having first been duly sworn, took the stand, was ex¬ 
amined and testified as follows: 

124 Direct examination by Mr. Burke: 

Q. Your name is what? 

A. Sarah Brown. 

* * * * * 

Q. And do you know’ who Lucinda Dider is? 

A. That was my name before I got married. 

***** 

Q. Do you know David Burton? 

A. Yes; I do. 

Q. His relation to you is what? 

A. My stepfather. 

***** 

Q. And your mother is w’hom? 

A. My mother, Ursula Burton. 

Q. Is that his present wife? 

A. That is right. 

Q. His wife at that time? 

A. Yes; that is right. 

Q. Nowr, on July 1st and 2nd, 1946, where did you live? 

A. I was living at that present time, 1703 Seton Street 
Northwest. 

125 Q. And w’ho did you live with? 

A. My stepfather and my mother. 

Q. You mean Mr. and Mrs. David Burton? 

A. Yes. 

Q. Now, on the first—withdraw that question. 

Do you recall the time—a time when Mr. Burton was ar¬ 
rested in Union Station charged with a theft, there? Do you 
recall that occasion in July, 1946? 

A. Yes; I do. 

Q. Do you have in mind the exact date when that happened? 
A. No; I don’t. 

Q. At a later day, did some policemen come to talk to you 
about the case? 

A. Yes; they did. 

Q. And when was that—how much later after he got arrested 
did this officer come to talk to you? 
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A. Well, the policemans came there that morning, detectives 
did the same morning that it happened, the following morning 
that it happened they came there and talked to me and my 
mother. 

Q. Now, do you know Mr. Nelson—I mean, Mr. Simon? 

(Mr. Simon arose in the courtroom momentarily.) 

A. Yes, sir; I do. 

Q. What day was it he came and talked to you, if he 
did? 

126 A. He came and talked to me, but I can’t recall ex¬ 
actly what day it was. I know he came to talk to me. 

Q. Well, now, counting back—withdraw that. 

Did you at any time give David Burton a suitcase to mail 
for you? 

A. Yes; I did. 

Q. Now, what was his employment prior to his arrest? How 
was he working? 

A. He was working on the road at the present time. 

Q. You mean a railroad? 

A. Yes. 

Q. Where did he go, to go to work? 

A. To Florida; he was running from Florida to W T ashington. 

Q. Now, when was this time when you gave him a suitcase 
to mail for you? 

A. I don’t know the exact date that it was; but I know he 
was going out, and I asked him—I had a bag belongs to a girl 
friend of mine in New York—and I asked him “Would you 
mail that bag for me?” and “Send it by Railway Express?” and 
he said that he would. 

Q. He said that he would mail the bag? 

A. Yes. 

Q. Do you know whether he was—had any errand or hajd to 
go to the Union Station that day for any other reason? 

127 A. No; not as I knows of. 

Q. Do you know whether he was to go to work the 
day that you gave him that bag? 

A. I think he was, if I am not mistaken. 

Q. Then, after you gave him that bag, how much later) did 
you see him again? 

A. It was about two or three days, because I think, if I am 
not mistaken, I know he run out on a run. 

Q. And when you gave him the bag, what directions did you 
give him for sending it off? 

■ A. I gave him my girl friend’s name and her address in 
New York. 
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Q. And did you paste any address on the suitcase, or did you 

give him- 

A. No. 

Q. That information? 

A. I gave it to him. I didn't paste anything on the suit¬ 
case. 

Q. Did you give it to him orally or in writing? Did you 
just tell him, or write it out? 

A. Wrote it out on a piece of paper. 

Q. Did you tell him how’ to ship the bag, whether by Railway 
Express or parcel post? 

A. I told him by Railway Express. 

Q. When you saw him two or three days after that, 

128 was there any mention by him to you of what he had 
done with the bag? 

A. I asked him if he had sent the bag for me, and he told me 

yes, and then right after that, I heard from the girl- 

Mr. Buckley. I object to that. 

Mr. Burke. You may not say that. 

By Mr. Burke: 

Q. Then, after that, how many days later was it that he was 
arrested? 

A. Well, I really don't know. 

Q. Was it a short time or a long time? 

A. It wasn’t very long. 

Q. Was it days or weeks? 

A. Oh, about, to my estimation about a week. 

Q. On the night when he was arrested, had you seen him? 

A. Yes; him and I and my mother left to go down on the 
boat together, and they came back and he said he was going out 
to get something to eat. 

Q. And at that time, was there any—did you give him any 
suitcase to mail for you? 

A. No; not that night. 

Q. You may examine. 

Cross-examination by Mr. Buckley: 

Q. You remember the date, or the night, that Burton 

129 was arrested, do you not? 

A. Yes, sir. 

Q. And the next morning, or the next day, did the postal 
inspectors come to your home? 

A. Yes, sir. 

Q. And did you talk with them, then? 

A. Yes, sir. 
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Q. Did they ask you then if you had given Burton a suitcase 
the night before to send to New York to your girl friend? 

A. I told them that I had give him a bag. 

Q. Asked you if you had given him the bag the night before, 
didn’t they? 

A. I don’t think so; no. 


Q. They did not? 

A. (Witness shakes head.) The only thing they asked me, 
did I give him a bag—didn’t ask me when, or anything like 
that. 

Q. Didn’t ask you when? 

A. No, sir. 

Q. And did you tell the postal inspector that you had wriiten 
your girl friend’s name on a slip of paper? 

A. No; I didn’t tell them, because they didn’t ask me. 

Q. Did you tell them that Burton had written it c^n a 
130 slip of paper? 

A. No. 

* * * * • | 

Q. Isn’t it a fact that you told the inspectors that talked 
to you, like say, on a Monday or Tuesday—didn’t you tell them 
that the night before that Burton had left your home with a 
suitcase that you had given him to mail to New York? 

A. No. 

* * * * * 

Q. Are you still—are you and your mother still living With 
Burton? 


urton ' 

A. I live with my mother. 


Q. Burton doesn’t live with your mother and you, now? 

A. No, sir. 

Q. He has been divorced in the last month or so, hasn’t he? 
A. Not as I knows of. 

Q. You don’t know anything about it? 

A. (Witness shakes head.) 

Q. How long has it been since you and your mother lived with 
Burton? 

131 A. The last time he got out on bond, about a week 
afterwards. 

Q. That would be in June? 

A. That is right. 

Q. Of this year? 

A. (No response.) 
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Q. How long after June of this year—how long after that 
did you live with Burton? 

* * * * * 

A. I moved, my mother, in January of this year—I moved 
with them in January of this year. Then I went away. 

Q. Well, when you said the last time Burton got out on 

bond- 

A. Yes. 

Q. That was June of ’47, was it not? 

A. Yes. 

Q. Were you living wdth your mother and Burton then? 

***** 

Q. Yes. 

A. Yes; I was with her when he came out. 

Q. That is, June of this year—’47? 

A. Yes, sir. 

Q. How long after that was it that you continued—how long 
did you continue to live with Burton? 

132 A. I am still living with my mother, now. 

Q. When did he stop living with your mother and you? 
A. A week after he came out on bond. 

***** 

Q. And you knew nothing about a divorce? 

A. No; I don’t. 

Q. Do you know why your mother and you stopped living 
with him, or he stopped living with you two? 

A. No. 

Q. When did you first talk to Mr. Burke about this matter? 
A. Just this morning. 

* * * * * 

Q. Did you talk to the inspectors- 

A. No. 

Q. Before this morning? 

A. Before—I didn’t talk to them this morning. I haven’t 
talked to them since they came to the house to see me. 

Q. Have you talked to anyone about this case? 

A. No; no one at all. 

Q. Until this morning? 

A. Not until this morning. 

Q. Were you subpoenaed here this morning? 
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A. Yes, sir. 


* 
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Q. Subpoenaed by the Government, were you not? 

• A. Yes, sir. * 

Q. And between last June and this morning you talked toj no 
one about the case? 

A. No one at all. 

* * * * * 



Q. You did not testify at the other trial, did you, eight or 
ten months ago? 

A. No; I wasn’t in town when it came up. 

Mr. Buckley. That is all. 

Mr. Burke. Will Your Honor excuse me a moment? 
(Discussion off the record.) 


Redirect examination by Mr. Burke : 

Q. Mrs. Brown, at the time when the inspector talked to ypu, 
did you tell them everything you knew about the suitcase 
matter? « 


'A. Everything I knew about it. 

Q. And I show you a paper writing, written in ink, and 
you if you know whose name this is “Sarah Brown”? 

A. Sure. 

134 Q. That is what—whose name is it? 

A. It is my name. 

Q. Who wrote it there? 

A. I did. 

Q. And what is this writing about? 



A. This writing is about the suitcase. 

Q. And that is all you knew about the suitcase at this time? 
A. Yes, sir. 


Q. And is that all you know about it now? 
A. Yes, sir. 


Re-cross-examination by Mr. Buckley: 

Q. You said you have been living with your mother since 
January? 

A. Of this year. 

Q. This year? 

A. Yes, sir. 

Q. Now, you knew that Burton was tried in February of tpis 
year, don’t you, for this offense? 

A. I don’t know when it was that he was tried for it. 

Q. You say that you were not here at the last trial. You 
were out of town? 

A. Yes, sir. 
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✓' Q. Yet you have been living with your mother since 

135* January. Your mother has been in Washington, hasn’t 
she? 

A. Yes, sir. 

Q. And you have been living with her, haven’t you? 

A. Yes, sir. 

Q. And you told us on cross-examination that you had been 
* living with her since January of this year? 

A. Well, I have been; except when I go out of town. I 
sometimes go out of town two or three times a months 

***** 

Q. Were you ever subpoenaed to be here before today? 

A. I think I were; but I weren’t in town. 

***** 

Q. Wha't time in February were you out of town last year, 
or this year—in ’47? 

A. I think it was around the second week, I think, I left, on 
a week end; on Friday. 

***** 

Q. Over the week end? 

A. I was gone two weeks. 

♦ ***.* 

Q. And what two weeks, the first two weeks or the 

136 second two weeks? 

A. The middle of the month. 

Q. The middle of February? 

A. Yes, sir. 

Mr. Buckley. That is all. 

Mr. Burke. And you say that you know you were out of 
town when the last trial was held; is that right? 

The Witness. Yes, sir. 

Mr. Burke. Yes. That is all. 

***** 

137 Mr. Burke. If the Court please, Government Exhibit 
No. 1 was identified as a package mailed, and as one 

recovered in the possession of the defendant. 

I offer this wrapper in evidence. 

The Court. Let me see it, please. 

(Paper wrapping was passed to the Court.) 

The Court. It may be admitted. 

(The paper wrapping previously identified was received in* 
evidence as “Government’s Exhibit No. 1.”) 


51 

. . N 

Mr. Burke. Government’s Exhibit 2 is the mailing sheet 
identified by the witness Burns, as a record of mailing Exhibit 
No. 1, and I offer it in evidence. 

(The maili n g sheet referred to was passed to the Court.) 

The Court. Very well; it may be admitted. 

(The mailing sheet previously identified was received in 
evidence as “Government’s Exhibit No. 2.”) 

Mr. Burke. Government’s No. 3 has been read in evidence, 
if Your Honor please; 


138 Mr. Burke. That concludes the evidence for the pros¬ 
ecution, if Your Honor please. 

Mr. Buckley. At this time, if Your Honor please, may we 
approach the bench? 

(Thereupon, counsel approached the bench and the following 
proceedings were had, out of the hearing of the jury;) 

Mr. Buckley. If the Court please, at this time I move the 
Court for a judgment of acquittal for the reason that the Gov¬ 
ernment has failed to prove what it alleges in the indie t- 

139 ment, that this package, parcel of mail, was taken from 
an authorized depository for mail. 

The Court. Now, let me have that exhibit, that paper covep. 

(Government’s Exhibit No. 1 was handed to the Court.) 

The Court. What was the testimony as to who placed that 
on there [indicating] ? 

Mr. Buckley. By the store; a shipping clerk in the store. 

The Court. As I recall, it was testified by one witness thdt 
this man admitted taking it from the truck, the Post Officte 
truck. 

Mr. Buckley. What? 

The Court. Didn’t one of the witnesses testify that this man 
admitted that he took it from a truck, not from the Lansburglh 
truck, but from the Post Office truck? 

Mr. Buckley. The witness, w*ho is now a member of th(e 
Montgomery County Police, testified today that the defendant 
told him that he had taken it from a truck and that he^was 
going to sell it for his own personal use. 

I might say that, to the Court, and I am sure the record will 
bear me out, he didn’t testify to that before. The two postal 
inspectors who interrogated the man—Nelson said he told him 
he got it off the floor. 

Now, I submit there is no evidence in this case that he re¬ 
moved this parcel from an authorized depository. 

140 The Court. How does the testimony differ from th|e 
former case? 
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Mr. Burke. In considerable degree. We had not any testi¬ 
mony of the way in which this package was prepared or sent to 
the Post Office in the previous case, and for that reason Judge 
Laws held that it was a possibility that the package had been 
stolen from Lansburgh’s truck—as possible as that it had been 
stolen after it was placed in the mail. 

Now, we have established how it was prepared, how it was 
sent to the Post Office, and have negatived any opportunity 
that it could have been stolen before it was put in the Post 
Office hands, and on the defendant’s statement, he was other¬ 
wise engaged during all the hours when this package was pre¬ 
pared and sent to the Post Office ; for he said he was out with 
his wife. Therefore, the suggestion which Judge Laws found 
possible in the evidence before, is not possible on the evidence 
which we now have. 

Mr. Buckley. There is no witness in this case who has any 
independent recollection of this particular package; even the 
man who says he put this on there [indicating], he could only 
tell what happens in the ordinary course of business. He says 
when he left Lansburgh’s at 6 o’clock—the driver said he took 
it some time between 7 and 8 from Lansburgh’s—he would have 
put it into a mail bag, would have dropped the mail bag down a 
slot or chute, and we have no one who hauled the pack- 
141 age from the Post Office to the Union Station. Suppose 
this had been stolen out of Lansburgh’s store by someone 
and left in the Union Station, and he picked it up and took it out 
of the Union Station—we have no tracing this package, this 
particular package. 

The Court. I don’t think I can direct a verdict, in view of 
his admission that he took it from a truck, and from a Post 
Office truck. 

Mr. Buckley. Unfortunately we don’t have the transcript 
available from the last trial; but I am going to get it and I will 
assure Your Honor that this officer didn’t testify to that before. 

The Court. That wouldn’t conclude the case. It is a ques¬ 
tion for the jury on the evidence. I think it will have to go 
to the jury. 

I overrule the motion. 

Mr. Buckley. Very well. I will take an exception, sir; and 
of course you [addressing Mr. Burke] having closed—I will 
stand or fall on my motion. 

The Court. You will offer no testimony? 

Mr. Buckley. No, sir. 



53 


The Court. Very well. 

Mr. Buckley. And I will submit it without argument. 

Mr. Burke. If Your Honor please, I have a prayer. 

(A paper writing was handed to the Court.) 

142 The Court. I think this is the law; in other words, if 
this package was in the possession—to transport mail, 

that would come within the statute. I think this is all right. 

Mr. Buckley. I submit that the cases I looked up at the 
time of the trial before Chief Justice Laws, and an authorised 
depository for mail is a Post Office, a mail box, or something 
which has on it “U. S. Mail,” and that a truck is not an auth¬ 
orized depository. 

If I take a letter out and put it on a truck, along with odier 
mail, the Post Office people are not responsible for it. Thjsre 
is no cancellation, this has never been before the Post Office 
employees, and there is no cancellation whatsoever. 

The Court. Of course, if that was not on a truck or in the 
possession of the Post Office employees, then the case wholly 
fails, of course. 

Mr. Buckley. There is no evidence that this particular pack¬ 
age was on a Post Office truck. 

The Court. The defendant stated he took it off the truck. 
Mr. Buckley. Let’s look at it the worst way: How many 
trucks are there running up and down Union Station, hauljng 
luggage, suitcases, and so forth? Is every truck an authorised 
depository for mail? 

The Court. You can argue this on a motion for a new trial 
if you want; but I think this is relevant, and I will charge it 
and you may except to it. 

143 Mr. Buckley. I except to it; yes, sir. 

* * * * # 

147 INSTRUCTIONS OF THE COURT TO THE JURY 

* * * * * 

149 In determining the credibility of the witnesses, if you 
find that any witness has wilfully testified falsely as to 
any material fact as to which he or she could not reasonably 
be mistaken, then you may disregard the testimony of that 
witness, in whole or in part .as you deem fit. 

***** 
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153 District Court of the United States for the 

District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1946 
Grand Jury No. 3308S 
Criminal No. 77509 

Violation Section 317, Title IS, U. S. Code 

United States of America 
v. 

David Burton 

Filed in Open Court September 3,1946. Charles E. Stewart, 
clerk. 

The Grand Jury charges: 

On or about the second day of July 1946 and within the 
District of Columbia, David Burton feloniously and unlawfully 
did take and abstract from and out of an authorized depository 
for mail matter in the Union Station, Washington, D. C., a 
certain package and mail, which said package was postmarked 
Washington, D. C., July 1, 1946, and addressed to Mrs. W. M. 
Simpson, Route #1, Jonesboro Rd., Johnson City, Tenn. 

Geo. F. McNeil, 

Assistant Attorney of the United States in 

and for the District of Columbia. 

A true bill: 

John D. Burrage, 

Foreman. 


* 
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156 In the District Court of the United States for the 

District of Columbia 

Thursday, February 13, 1947 

Criminal No. 77509 

Indicted for Vio. Sec. 317, Title 18, U. S. Code 


United States of America 


David Burton 

The court resumes its session pursuant to adjournment: Hop. 
Bolitha J. Laws, presiding: 

***** 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon said jury upon their oath say that the defendant 
is guilty in manner and form as charged in the indictment; and 
thereupon said defendant is committed to the Washington 
Asylum and Jail, and the case is referred to the Probation 
Officer of the Court. 


157 • Criminal No. 77509 

Indicted for Vio. Sec. 317, Title 18, U. S. Code 

' 

United States of America 

v. 

David Burton 

Now comes the defendant herein by his attorney, M. Edward 
Buckley, Esquire, and files a motion for a new trial in this casd. 
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159 Criminal No. 77509 

Vio. Sec. 317, Title 18, U. S. Code 

United States 
vs. 

David Burton 


Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, according to his recognizance; and 
by his attorney, Edward M. Buckley, Esquire; whereupon the 
jurors of the regular Petit Jury panel serving in' Criminal 
Court No. 1 being called, are sworn upon their voir dire; and 
thereupon comes a jury of good and lawful persons of the 
District of Columbia, to wit: 


Madeline H. Wright. 
Marie Louise White. 
Herbert H. Tobias. 
Donald W. Saw’telle. 
Elsie Faye Patton. 
Wanona H. Owens. 


Israel Gewirz. 

John H. Milhollen. 
Lyon V. McMurray. 
Ruth M. Jones. 
Joseph S. Hutcheson. 
Rachel Hawkins. 


who being sworn to well and truly try the issue joined herein, 
upon their oath say that the defendant is guilty in manner and 
form as charged in the indictment; whereupon said defendant 
is permitted to remain on bond pending sentence, and there¬ 
upon the case is referred to the Probation Officer of the Court. 
***** 


160 Criminal No. 77509 

Charged with Vio. Sec. 317, Title 18, U. S. Code 
United States 


vs. 

David Burton 

Now comes the defendant herein by his attorneys, Messrs. 
John S. Saul and M. Edward Buckley, and files a motion for a 
new trial in this case. 
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Criminal No. 77509 

Charged with Vio. Sec. 317, Title 18, U. S. Code 

United States 
vs. 

David Burton 

Come as well the Attorney of the United States, as the 
fendant in proper person, according to his recognizance, 
by his attorney, M. Edward Buckley, Jr., Esquire; and there¬ 
upon the defendant’s motion for a new trial coming on to be 
heard, after argument by the counsel, is by the Court denied; 
whereupon it is demanded of the defendant what further jie 
has to say why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already sa|d, 
and thereupon it is considered by the Court that, for his sajid 
offense, the said defendant be committed to the custody ;of 
Attorney General or his authorized representative for imprison¬ 
ment for a period of Sixteen (16) months to Forty-eight (48) 
months; whereupon the Court fixed the amount of bond in 
this case at One Thousand ($1,000.00) dollars pending 
* * * * 

162 Oct. 22, 1947 

Notice of appeal in Forma Pauperis, filed. Affidavit in 
Forma Pauperis and Order, filed. (Bailey, J.) 

* * t # t 
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